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IN THE COURT OF COMMON PLEAS 

CUYAHOGA COUNTY, OHIO 

 

 

PAUL NEEL, et al., 

 

Plaintiffs, 

  

vs. 

 

A. PERRINO CONSTRUCTION, INC., 

et al., 

 

  Defendants, 

 

vs. 

 

DANIEL J. MYERS 

 

New Party Defendant 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

CASE NO.:  CV 16 867716 

 

JUDGE JANET R. BURNSIDE 

 

 

PLAINTIFFS AND “NEW PARTY” 

DANIEL J. MYERS’S MOTION FOR 

JUDGMENT ON THE PLEADINGS AS 

TO DEFENDANTS’ COUNTERCLAIM 

COUNTS III, IV, V, AND VI. 
 

 

 

 “New Party Defendant” Daniel J. Myers and Plaintiffs, by and through the undersigned 

counsel, hereby move this Court for judgment on the pleadings as to all counts except Counts I 

and II of the Counterclaim filed by Defendants A. Perrino Construction, Inc. (“Perrino 

Construction”) and Pat Perrino, (collectively “Perrino Defendants”) against Plaintiffs and Attorney 

Myers under Civ.R. 12(C).1 

                                                 
1 Attorney Myers is also entitled to judgment on the pleadings because Perrino Defendants filed a 

third-party Complaint against him in violation of the Rules of Civil Procedure. Third-Party 

Complaints are only permitted for claims of indemnity or contribution, not for entirely separate 

causes of action such as the Counterclaim. Civ.R. 14(A) (permitting defendants to file third party 

complaints only when the third-party complaint is against someone who “may be liable to 

[defendant] for all or part of the plaintiff’s claim against him”). The Counterclaim is not a claim 

for indemnity or contribution, but instead is an independent cause of action separate from the 

Complaint of Plaintiffs, and therefore is improper as a third-party complaint against Attorney 

Myers. See, e.g., State Farm Mut. Ins. Co. v. Charlton, 41 Ohio App. 2d 107, 70 Ohio Op. 2d 101, 

322 N.E.2d 333, 1974 Ohio App. LEXIS 2614 (1974). This alone entitles Attorney Myers to 

judgment on the pleadings, and renders the third-party complaint frivolous. See discussion infra 

Part III.E. 
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 Defendants’ Counterclaim fails to state a claim upon which relief may be granted because: 

(1) the statements in the blog post are substantially and entirely true on their face, as evidenced by 

the pleadings; (2) the statements in the blog post are protected by the fair report qualified privilege 

found in R.C. 2317.05; (3) all other claims made in the Counterclaim, other than Counts I and II, 

are conditioned on the blog statements being false and being made without privilege, which is not 

true; (4) the injunctions sought by Perrino Defendants violate century-old legal authority in equity 

and the U.S. Constitution and Ohio Constitutional freedoms of speech; (5) Perrino Defendants fail 

to allege facts necessary to state a claim for intentional interference with contract; (6) Perrino 

Defendants fail to allege facts necessary to state a claim for intentional interference with business 

relations; and (7) Defendants fail to plead necessary mental state (negligence or malice) to state a 

claim for defamation. For these reasons, Plaintiffs and Attorney Myers are entitled to judgment on 

the pleadings to all but Counts I and II of the Counterclaim, which relate to breach of contract. 

Respectfully submitted, 

 

  

 

 

 

 

 

 

 

 

/s/ Daniel J. Myers, Esq.  

Daniel J. Myers (0087909) 

Samantha A. Vajskop (0087837) 

Myers Law, LLC 

600 East Granger Rd, Second Floor 

Cleveland, OH 44131 

216-236-8202 (p); 216-674-1696 (f) 

Email:  SVajskop@MyersLawLLC.com 

             DMyers@MyersLawLLC.com 

Counsel for Plaintiffs and Daniel J. Myers 
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BRIEF IN SUPPORT OF MOTION FOR JUDGMENT ON THE PLEADINGS 

 

I. SUMMARY OF ARGUMENT 

 

 Defendants Pat Perrino and A. Perrino Construction, Inc. (“Perrino Construction”), 

collectively referred to as “Perrino Defendants,” filed improper and frivolous claims against 

Plaintiffs and Attorney Daniel J. Myers, who was engaged as counsel for Plaintiffs Paul and 

Stephanie Neel in this case. Perrino Defendants’ claims against Plaintiffs and Attorney Myers 

include claims of defamation, intentional interference in contract, intentional interference in 

business relations, and requests for prior gag orders restraining the speech of Plaintiffs and 

Attorney Myers so that they can never again speak about anything related to Perrino Defendants, 

true or false, good or bad. 

 The relevant Counterclaims are all based on, and rely on, Perrino Defendants’ proving 

that the blog post statements (attached to the Counterclaim as exhibit) were false and defamatory. 

It is not possible for Perrino Defendants to prove that the statements were defamatory or libelous. 

These statements were true in their entirety, and this determination can be made from the record 

before this Court. Furthermore, the statements were privileged under the Ohio fair reporting 

statutory privilege. The only exception to that privilege is when the publisher acts with malice. A 

review of the Counterclaim proves Perrino Defendants never alleged that Plaintiffs or Attorney 

Myers acted with malice, or even that they were negligent. Finally, Perrino Defendants failed to 

allege any mental state for the purportedly false statements—they never alleged that Plaintiffs and 

Attorney Myers knew the statements were false, or that they should have known they were false, 

or that they acted in reckless and conscious disregard of their falsity or with malice. Therefore, 

Perrino Defendants failed to state a claim for defamation. 
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 The injunctions sought by Perrino Defendants are even more frivolous. Equity does not 

enjoin a libel or slander. Furthermore, no final finding of libel has been made, making injunctions 

improper. Moreover, Ohio law only permits an injunction to prohibit the publication of the same 

statements already found to be defamatory when the publication intimidates the customers of the 

alleged victim of the libel, such as threating customers with lawsuits. Additionally, the injunctions 

act as unconstitutional prior restraints against the freedom of speech provided to the Plaintiffs and 

Attorney Myers. 

 Perrino Defendants also fail to state a claim for either intentional interference with 

contract or business relations. First, the blog statements are all true and privileged. Second, Perrino 

Defendants fail to allege any of the elements of intentional interference with contract and business 

relations. They also fail to allege that any customers or persons contracting with them breached 

their contracts with Perrino Defendants, or that Plaintiffs and Attorney Myers acted with intent to 

procure those breaches. 

 For these reasons, Perrino Defendants have failed to state a claim, as a matter of law, 

against Plaintiffs or Attorney Myers in relation to Counts III, IV, V, or VI of their Counterclaim, 

and both Plaintiffs and Attorney Myers are entitled to judgment on the pleadings, as a matter of 

law, under Civ.R. 12(C). These claims are frivolous, and were filed with the motive to silence 

Plaintiffs and intimidate them. The Counterclaim has failed in this regard, and must also fail as a 

matter of law. 

II. STATEMENT OF RELEVANT FACTS 

 Attorney Myers and Attorney Vajskop are the attorneys for Plaintiffs Paul and Stephanie 

Neel in this lawsuit. According to this Court’s docket, on or around August 16, 2016, a lawsuit 

was filed in the Cuyahoga County Court of Common Pleas on behalf of Plaintiffs against all 
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Defendants in this case, including Pat Perrino and Perrino Construction, among others. On or 

around August 22, 2016, Attorney Myers published a blog post on the Ohio Consumer Law Blog 

at www.OhioHomeOwnerLaw.com. (Countercl. ¶ 20). A true and accurate copy of that blog post 

is attached to the Counterclaim as Exhibit 2. (Countercl. ¶ 20, Ex. 2). The blog post summarizes 

and reports on the allegations made in the Complaint against the Defendants to this case, and 

specifically includes a copy of the Complaint and link to a Complaint. The blog post makes the 

following statements (Countercl. Ex. 2), each of which are supported and true according to the 

following paragraphs of the Complaint: 

1. The blog posting is titled “Northeast Ohio Family Claims Perrino Builders and Greenwalt 

Architects Defrauded Them with Measurements.” This is true—the Complaint includes a 

fraud claim related to square foot measurements. (Compl. ¶¶ 51-73). 

2. “One Medina County family claims that their contractor misled them about the 

measurement, and cut corners, on their dream home.” That is true—the Complaint alleges 

both that Perrino Defendants misled the Plaintiffs about measurements, and also failed to 

do work properly in their home. (Compl. ¶ 1, 51-73). 

3. “They filed a lawsuit against Cleveland-area contractor Perrino Builders and their architect, 

Greenwalt Architects, alleging that, in addition to failing to honor promises, Perrino and 

Greenwalt conspired to defraud the family by making them pay for square footage that 

turned out not to exist.” That is true, as the Complaint alleged defective work, failure to 

honor promises, and fraud related to square footage in the home. (Compl. ¶¶ 1, 14, 17, 19-

27, 31-32, 35-36, 41-43, 45, 47-48, 57-73). 

http://www.ohiohomeownerlaw.com/
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4. “The lawsuit also alleges that Perrino Builders violated Ohio’s consumer protection law 

governing new home construction.” That is true, as the Complaint alleges violations of 

R.C. 4722.01, et seq. (Compl. ¶¶ 85-105). 

5. “The lawsuit, Paul Neel, et al. v. A. Perrino Construction, Inc., et al., Case Number CV-

16-867716, filed in the Cuyahoga County Court of Common Pleas, alleges that despite 

repeated concerns expressed by the family, and opportunities for Perrino and Greenwalt to 

address the various problems with the project, Perrino Builders, Greenwalt Architects, Pat 

Perrino, and Christopher Greenwalt continually misrepresented the square footage of the 

home they were building for the Medina County family by nearly 400 square feet.” That is 

true—the information for the lawsuit caption and case number is accurate and the 

allegations are in fact located in the Complaint. (Compl. ¶¶ 1, 14, 17, 19-27, 31-32, 35-37, 

41-43, 45, 47-48, 57-73, 79). 

6. “According to the complaint, Defendants A. Perrino Construction, Inc., Pat Perrino, 

Greenwalt Architects, Inc., and Christopher Greenwalt, all work together in constructing 

new and custom homes in Cleveland and surrounding areas.” That is true, as the Complaint 

states those things. (Compl. ¶¶ 1-2, 5-6, 38-40, 80). 

7. “They are accused of making intentionally false statements to their customers about square 

footage in a home they were building, where they promised their customers at least 3,000 

square feet, but then built a home that was only 2,620 square feet at most.  According to 

the Medina County Building Department records and Summit County Fiscal Office tax 

records, Perrino and Greenwalt actually built the smaller square footage home.” That is 

true, as the Complaint accuses Defendants of that conduct, and also because the relevant 
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government agencies state the square footage is less than the promised square footage. 

(Compl. ¶¶ 1, 24-25). 

8. “‘When you are paying hundreds of thousands of dollars for your dream home, a home for 

your family, you have the expectation and the right to know the truth what you are buying,’ 

said Daniel Myers, one of the attorneys for the family.” This is a statement of opinion, and 

not fact. It says nothing negative about Perrino Defendants. The opinion is also correct.  

See, generally, R.C. 4722.01 et seq.  

9. “‘The square footage of this home was especially important because the deed only allowed 

the family to build a home on this land if it met certain minimum square foot 

measurements.’  The lawsuit alleges that the family was required to have at least 2,800 

square feet in their home, but were provided with less than that minimum requirement, and 

far less than the promised amount.” This is true: no one disputes that a deed restriction 

exists, it is alleged in the Complaint, and the shortage is also alleged, as outlined above.  

(Compl. ¶¶ 1, 15-16, 41, 47, 64-65). 

10. “The Plaintiffs claim in their complaint to have email and voicemail evidence from Perrino 

and Greenwalt of the promised 3,000-3,050 square foot amount.” All of that information 

is true and accurate, as stated. (Compl. ¶¶ 1, 15-16, 41, 47, 64-65; Countercl. ¶ 11). 

11. “‘There is a national standard that is supposed to be used to avoid this exact problem,’ said 

Myers.  The American National Standards Institute (ANSI) publishes a national standard 

for contractors, realtors, appraisers, and everyone else involved in real estate to use when 

calculating and reporting square footage of a home.  This standard, originally published in 

2003 by a committee led by the National Association of Home Builders, is what most 

people think of when they think of square footage:  enclosed areas in a house that are 
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suitable for year-round use, not including garages, unfinished areas, or open-air space in a 

room with a two-story ceiling.” These statements are all true, no one disputes them, some 

of them are opinion (“what most people think of when they think of square footage”), and 

all are alleged in the Complaint.  (Compl. ¶¶ 26-30). 

12. “Perrino Builders is a member of the Home Builder Association of Greater Cleveland, 

which, through its association with the Ohio Home Builder Association, is affiliated with 

the National Association of Home Builders.” This is also true, no one disputes that it is 

true, and is alleged in the Complaint. (Compl. ¶¶ 26-30). 

13. “According to the lawsuit, Perrino and Greenwalt provided the larger, false calculation to 

their customers in writing, on the contract, and in various communications via email and 

voicemail at the same time they knew it was false—they provided the real measurement to 

their subcontractors and to the building department.  ‘If you review the handwritten 

application sent to the Medina County Building Department for permission to build the 

home, an application supposedly signed by Chris Greenwalt, the relevant areas of the home 

add up to almost 400 square feet less than the numbers that were repeatedly given to the 

customers by Chris Greenwalt and Pat Perrino.’” This is all true, as outlined and cited 

previously. Additionally, the comment about the contents of the building application are 

true, and are directed at Chris Greenwalt, not Perrino Builders, in the blog post.   

14. “‘As any home buyer knows, the square footage of a home is one of the most important 

factors that determines its ultimate value on the market,’ Samantha Vajskop, co-counsel 

for the Plaintiffs, explained. ‘Building a home is a very stressful and intimidating 

experience for consumers.  It is made worse when, after being told that the construction is 

over, you discover that the actual process has only just begun.’”  This is a statement of 



9 

 

opinion by Samantha Vajskop, not Attorney Myers, and therefore is not relevant to 

Defendants’ claims, nor do Perrino Defendants claim it as a basis for the defamation, 

otherwise they would have sued both of the Neel Family’s counsel. 

15. “The complaint states that the Defendants have a ‘pattern and practice’ of using this non-

standard calculation with all of their customers.  The complaint also claims that other 

contractors and associations, such as the Greater Cleveland Home Builders Association, to 

which Perrino belongs, ‘generally frown upon contractors trying to include’ the areas that 

Perrino and Greenwalt included in the square foot measurement.” This is a true statement, 

as those exact allegations are in the Complaint. (Compl. ¶¶ 30, 39, 104). 

16. “‘This family did everything right.  They verified promises in writing, saved documents, 

used their own inspectors, and saved communications.  But sometimes even that will not 

protect you from these sorts of problems,’ said Myers. ‘Short of using public records 

requests to obtain and review all documents and applications submitted by a contractor to 

the local building department during every step of construction, there is little more 

consumers can do to protect themselves from this sort of problem.’” The statements in this 

section are purely opinion, and do not contain any non-opinion statements or remotely 

defaming statements against Perrino Defendants. The statement notes that a problem exists, 

which even Defendants agree with, as they have sought declaratory judgment from this 

Court on breach of contract issues. 

17. “A copy of the Complaint can be found HERE.  For further comment or questions, please 

contact Daniel J. Myers, Esq., lead counsel for Plaintiffs, by calling him at 216-236-8202 

or emailing him at DMyers@MyersLawLLC.com.” This statement is true, as a copy of the 

https://ohiohomeownerlaw.files.wordpress.com/2016/08/complaint-neel-v-perrino-greenwalt.pdf
https://ohiohomeownerlaw.com/contact-daniel-myers-esq/
mailto:DMyers@MyersLawLLC.com
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Complaint could be found at that link, and it does not appear Perrino Defendants take issue 

with this clause. 

 That was the entire extent of the published statements that Perrino Defendants claim to be 

false and defamatory, and which they claim serve as the sole basis for their other claims against 

Attorney Myers. The Complaint was filed in the Cuyahoga County Court of Common Pleas, is 

publicly available to all persons, and is easily obtained and searched on the internet through the 

Court’s electronic docket.  

 Perrino Defendants never alleged that Plaintiffs or Attorney Myers acted with intent to 

cause customers or potential customers of Perrino Defendants to breach their contract. Perrino 

Defendants never alleged that the blog post or any other statement complained of was intimidating 

to third parties. Defendants never alleged whether Plaintiffs and Attorney Myers knew the 

statements were false, should have known the claims were false, or acted in reckless or conscious 

disregard for their falsity. Defendants never alleged that the Plaintiffs or Attorney Myers acted 

with malice in their Counterclaim. 

III. LAW AND ARGUMENT 

A. Standard for Judgment on the Pleadings. 

 A motion for Judgment on the Pleadings under Civ.R. 12(C) is treated like a belated 

motion to dismiss pursuant to Civ.R. 12(B)(6). A motion for judgment on the pleadings may be 

used by a party to obtain judgment on the claims after the pleadings have closed. Civ.R. 12(C). 

The Court can only consider the contents of the pleadings, as well as all instruments attached to 

and incorporated into the pleadings. Corporex Dev. & Constr. Mgmt. v. Shook, Inc., 10th Dist. No. 

03AP-269, 2004-Ohio-2715, ¶ 6. A motion for judgment on the pleadings must be granted when 

it appears that, after drawing all factual allegations and reasonable inferences in the pleadings in 
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favor of the non-moving party, the moving party is still entitled to judgment as a matter of law. 

Burnside v. Leimbach, 71 Ohio App. 3d 399, 594, N.E.2d 60 (10th Dist. Mar. 21 1991).   

 In this case, based on the contents of the Complaint and blog post, both of which are 

pleadings or attached to the pleadings in this case, the Court can determine as a matter of law that 

the blog post statements are true, that the blog post is privileged, and that the injunctions sought 

are unlawful and frivolous. Furthermore, based on the Counterclaim allegations or lack thereof, 

and the truth of the blog postings, it is impossible for Perrino Defendants to state a claim for 

intentional interference with contract or business relations, entitling Plaintiffs and Attorney Myers 

to judgment on the pleadings, as a matter of law, on Counts III through VI of the Counterclaim. 

B. The Blog Post and Published Statements Are True and Privileged; Therefore 

Perrino Defendants Fail to State a Claim for Defamation Against Plaintiffs or 

Attorney Myers, and Judgment on the Pleadings on the Defamation Claim is 

Required. 

 

 As outlined in the Statement of the Facts, supra, all statements made in the blog post are 

demonstrable true. Truth is an absolute defense to a claim of defamation based on slander or libel.  

R.C. 2739.02. In fact, less than 100% accuracy, i.e. substantial truth, is a complete defense to 

defamation, so long as what is being imputed is substantially true. Stohlmann v. WJW TV, Inc., 8th 

Dist. Cuyahoga No. 86491, 2006-Ohio-6408, ¶ 12. In Stohlmann, the Defendant published a report 

that painted the Plaintiff as criminal, but contained totally accurate quotes and statements, as well 

as opinion and statements about other parties than the Plaintiff. Id., ¶¶ 13, 30, 33. In this case, the 

statements made in the blog post are also accurate, contain accurate quotes, contain some opinion, 

and also contain statements about other parties, specifically co-Defendants in this case other than 

Perrino Defendants. These statements are all reports of the contents of the Complaint, and the blog 

post itself states that it is about the contents of the Complaint filed in this case. It uses phrases such 

as “The Complaint alleges” and “lawsuit alleges” and talks about what the Plaintiffs “allege.” 
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Literally every single statement of fact made in the blog post is alleged in the Complaint, and 

therefore all of the statements in the blog post are a true report of the contents of the Complaint. 

Those statements are true, and a simple review of the Complaint proves they are true. Therefore, 

the blog post is accurate and true, and cannot constitute defamation. Id., ¶ 12-13. 

 Furthermore, in addition to being true, the statements are also a fair report of the contents 

of the Complaint filed in this case, and are therefore privileged. A party is not liable for defamation 

if they write a fair report of the contents of a pleading filed in a civil matter. R.C. 2317.05. Under 

Ohio law, “[t]he publication of a fair and impartial report of the . . . filing of any . . . pleading[] or 

other document in any . . . civil cause . . . or of a fair and impartial report of the contents thereof, 

is privileged.” Id. A report does not need to be “a verbatim reproduction” of an official record—it 

can contain other statements or paragraphing “as long as the ‘gravamen,’ ‘gist’ or ‘sting’ or 

‘substance’ of the underlying report is substantially correct.” Oney v. Allen, 39 Ohio St. 3d 103, 

106, 529 N.E.2d 471 (1988). In Oney, the Supreme Court of Ohio held that a report is still fair and 

impartial and privileged under R.C. 2317.05 when it adds information and even facts not included 

in the public record. Id., at 107. All that mattered, according to the Court, was “[t]he pivotal fact . 

. . that Michael Oney . . .  was indicted and that is what the publisher reported.” Id. Similarly, in 

this case, the gist, gravamen, and substance of the report in the blog post was that Perrino 

Defendants, and others, had been named in a civil complaint alleging fraud and other claims based 

on the Complaint filed in this case. It is true that Perrino Defendants were named in a Complaint 

alleging all of the factual statements reported in the blog post, just as it was true that the appellee 

in Oney was indicted, and therefore, “the publication was privileged pursuant to R.C. 2317.05.” 

Id., at 107. 



13 

 

 Here, the blog post is clearly a fair and accurate report of the contents of the Complaint. 

It states the allegations of the Complaint, and it includes statements from the Complaint, such as 

the allegations concerning the contents of various public records, a report of which is also 

privileged under a different law, R.C. 2317.04. It includes additional opinion from Attorney Myers 

and another attorney concerning general consumer protection tips, but no additional negative 

statements about Perrino Defendants. Furthermore, the blog post included a link to the Complaint 

and a copy of the Complaint, which contains far more negative statements than the blog post. 

When a blog post contains an accurate copy of a Complaint, even when it does not give “equal 

time” to the opposing party, it is still a fair report and is privileged absent a showing of malice. 

R.C. 2317.05; see also, e.g., Amway Corp. v. P&G Co., 346 F.3d 180 (6th Cir. Oct. 8, 2003). The 

only exception to this privilege is a showing of actual malice, but the factual basis for malice was 

never pled, nor did Perrino Defendants ever plead malice or knowledge of the falsity of any 

statements on the part of Plaintiffs or Attorney Myers. Therefore, the privilege applies, and no 

exception to it exists in this case. 

 Finally, Perrino Defendants never allege required elements of defamation. In order to state 

a claim for defamation under Ohio law, a party must allege that not only that a false statement of 

fact was published, but also that the publisher was at least negligent in publishing the statement, 

depending on the applicable threshold required to be proven. Garrett v. Fisher Titus Hosp., 318 F. 

Supp. 2d 562, 577-78 (N.D. Ohio May 24, 2004) (quoting Parry v. Mohawk Motors of Michigan, 

Inc., 236 F.3d 299, 312 (6th Cir. 2000); see also Lansdowne v. Beacon Journal Publ’g Co., 32 

Ohio St. 3d 176, 512 N.E.2d 979, 984 (1987). This state of mind is totally missing from the 

Counterclaim of Perrino Defendants. Nowhere do they allege any knowledge of any falsity on the 

part of Plaintiffs and Attorney Myers. Nowhere do they allege that Plaintiffs or Attorney Myers 
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should have known the statement to be false. Perrino Defendants include no factual allegations 

whatsoever about a critical element of defamation, specifically libel, and therefore as a matter of 

law they fail to state a claim for defamation based on the blog post. Legal conclusions that no 

privilege applied are not sufficient facts, nor facts at all, and fail to state a claim for defamation. 

 For any one of these above reasons, Plaintiffs and Attorney Myers are entitled to judgment 

on the pleadings, and as a matter of law, on Perrino Defendants’ Counterclaim Count III for 

defamation. These claims fail to satisfy even notice pleading requirements under Civ.R. 8. 

C. The Frivolous Injunctions Sought by Perrino Defendants Conflict with Over 

a Century of Binding Jurisprudence, Entitling Plaintiffs and Attorney Myers 

to Judgment on the Pleadings as to the Injunction Claim. 

 

 Based on the facts alleged in the Counterclaim, and those omitted, there is no legal 

authority or law that supports any of the injunctions sought by Perrino Defendants. “[E]quity does 

not enjoin a libel or slander . . . the only remedy for defamation is an action for damages.” Renoir-

Large v. Lane, 2011 U.S. Dist. LEXIS 93546, *9-10 (S.D. Ohio Jul. 20, 2011) (quoting 

Lothschuetz v. Carpenter, 898 F.2d 1200, 1206 (6th Cir. 1990)). In Lane, the Southern District of 

Ohio noted that the same type of injunctions sought by Defendants in this case “are classic 

examples of prior restraint,” and that there is always a “‘heavy presumption’ against prior 

restraints.” Id., *8-9. Those restrains can never be granted in the broad manner sought by Perrino 

Defendants.  

 The injunctions sought in Defendants’ Counterclaim against Plaintiffs and Attorney Myers 

are legally baseless, and have been so for over a century. Courts have universally refused to issue 

the type of injunctions sought by Defendants under the circumstances they have alleged. See, e.g., 

Computing Scale Co. v. Nat’l Computing Scale Co., 79 F. 962, 963 (Cir. Ct. N.D. Ohio, E.D. Mar. 

31, 1897) (“[A]n injunction will not be granted to restrain even a malicious libel.”); see also 
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Francis v. Flinn, 118 U.S. 385, 389 (1886) (holding that equity does not enjoin libel). This is the 

general rule expressed throughout not only Ohio, but all American courts. Yood v. Daly, 37 Ohio 

App. 574, 576-77, 174 N.E. 779 (9th Dist. Dec. 8, 1930) (“The general rule established by the 

American courts is that libels will not be enjoined even for the protection of property.”).   

 There is good reason for avoiding such injunctions: the injunctions sought by Defendants 

clearly violate the United States and Ohio Constitutions, specifically Plaintiffs’ and Attorney 

Myers’s freedom of speech. OH. CONST. Art. I, § 11 (“Every citizen may freely speak, write, and 

publish his sentiments on all subjects, being responsible for the abuse of the right.”). Injunctions 

cannot be issued unless defamatory statements are previously found to be defamatory and of an 

intimidating nature to third-parties. Yood, supra; O’Brien v. University Community Tenants Union, 

Inc., 42 Ohio St. 2d 242, 246, 327 N.E.2d 753 (1975) (finding that to be enjoined, the libel must 

also constitute actual threats or intimidation of others) (citing Yood, supra). Because there has been 

no previous judicial determination that any statements were actually slanderous or libelous, and 

also because there is no allegation that the blog post is intimidating or coercive on third-parties, 

there can be no injunction issued by this Court—it was frivolous for Perrino Defendants to request 

or even threaten injunctive relief under these circumstances. 

 For these reasons, Plaintiffs and Attorney Myers are entitled to judgment on the pleadings, 

as a matter of law, as to Count IV of the Counterclaim, which seeks unlawful preliminary and 

permanent injunctions. 

D. Defendants Fail to Allege Facts Necessary to State a Claim for Either 

Intentional Interference with Contract or Business Relations, and Therefore 

Plaintiffs and Attorney Myers are Entitled to Judgment as a Matter of Law as 

to those Counterclaim Counts. 

 

 Perrino Defendants’ Counterclaim also fails to state a claim under Counts V and VI 

because (1) the statements complained of are true statements as discussed in Part B supra, (2) the 
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statements are justified and privileged as outlined in Part B supra., and (3) Perrino Defendants 

failed to allege facts necessary to establish that any intentional interference occurred in either 

count. When a party has justification for taking the action or making the statement made, there is 

no intentional interference with contract or business relationship. See, e.g., Reagan v. Ranger 

Transp., 1998 Ohio App. LEXIS 5824, *14-15 (Dec. 4, 1998) (outlining the elements of an 

intentional interference claims, requiring a lack of justification or improper interference). 

 Perrino Defendants fail to state a claim for intentional interference with contract.  In order 

to state a valid claim for intentional interference with contract, Defendants must show not only 

existence of a contract and a wrongdoer’s knowledge of the contract, but also “the wrongdoer’s 

intentional procurement of the contract’s breach.” Id., at 14 (quoting Kenty v. Transamerica 

Premium Ins. Co., 72 Ohio St. 3d 415, 650 N.E.2d 863 (1995)). In this case, Perrino Defendants 

never allege that any of their contracts with customers have actually been breached by their 

customers, and furthermore never allege that Plaintiffs or Attorney Myers intended to cause 

customers to breach their contracts with Perrino Defendants. Perrino Defendants allege only that 

they suffered unspecified damages, and that Plaintiffs and Attorney Myers acted with intent to 

interfere with alleged contracts, not that Plaintiffs and Attorney Myers acted with intent to procure 

the breach of any contracts. (Countercl. ¶¶ 45-46). Because Perrino Defendants fail to allege any 

facts to state a claim for interference with contract, Count V of their Counterclaim fails to state a 

claim, entitling Plaintiffs and Attorney Myers to judgment on the pleadings. 

 Finally, Perrino Defendants likewise fail to state a claim for intentional interference with 

business relation under Count VI of the Counterclaim. In order to state a claim for intentional 

interference with business relations, Perrino Defendants must show that Plaintiffs and Attorney 

Myers “purposefully cause[] a third person not to enter into or continue a business relation with 
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another, or not to perform a contract with another.” Reagan, 1998 Ohio App. LEXIS 5824, 15-16 

(quoting A & B-Abell Elevator Co. v. Columbus/Cent. Ohio Bldg. & Constr. Trades Council, 73 

Ohio St. 3d 1, 14, 651 N.E.2d 1283 (1995)). Perrino Defendants never allege that Plaintiffs or 

Attorney Myers intentionally or purposefully caused a third party not to enter into a contract, or 

continue a contract, with Perrino Defendants. Instead, Perrino Defendants allege only that the 

parties acted with intent to interfere, not intent to cause the ultimate failure to enter into contracts 

or continuance of contracts, and Perrino Defendants fail to allege that any prospective customers 

or current customers were lost or contracts breached due to the blog post. (Countercl. ¶¶ 49-50) 

(paragraph 50 was incorrectly numbered as ¶ 34 in the Counterclaim). As such, Perrino Defendants 

fail to state a claim for intentional interference with business relation, entitling Plaintiffs and 

Attorney Myers to judgment on the pleadings as to Count VI of the Counterclaim.  

E. Perrino Defendants’ Third Party Complaint Against Attorney Myers is 

Unsupported by Any Law or Civil Rule Under These Circumstances. 

 

 Attorney Myers is also entitled to judgment on the pleadings because Perrino Defendants 

filed a third-party Complaint against him in violation of the Rules of Civil Procedure. Third-Party 

Complaints are only permitted for claims of indemnity or contribution, not for entirely separate 

causes of action such as the Counterclaim. Civ.R. 14(A) (permitting defendants to file third party 

complaints only when the third-party complaint is against someone who “may be liable to 

[defendant] for all or part of the plaintiff’s claim against him”). Civ.R. 14(A) does not permit third-

party complaints based on independent causes of action, only indemnity and contribution for the 

claims of the Plaintiffs’ Complaint. See, e.g., State Farm Mut. Ins. Co. v. Charlton, 41 Ohio App. 

2d 107, 70 Ohio Op. 2d 101, 322 N.E.2d 333, 1974 Ohio App. LEXIS 2614 (1974). Perrino 

Defendants’ third-party complaint is based entirely on independent claims for defamation, 

intentional interference with contract and business relations, and injunction, not indemnity or 
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contribution for damages alleged in the Complaint. This misuse of third-party pleading practice is 

frivolous on its face, and has no basis in the civil rules. Therefore, the third-party complaint is 

improper and Attorney Myers is entitled to judgment on the pleadings as to the entire 

Counterclaim. 

IV. CONCLUSION. 

 

 For the foregoing reasons, Plaintiffs and Attorney Myers are entitled to judgment on the 

pleadings, as a matter of law, under Civ.R. 12(C) on Counts III through VI of the Counterclaim.  

These Counterclaim counts were frivolous, unsupported by allegations, and unsupported by 

law.      

Respectfully submitted, 
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