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IN THE COURT OF COMMON PLEAS 

CUYAHOGA COUNTY, OHIO

ZACHARY VAN BRAKLE 

On behalf of himself and all others 

similarly situated

3906 Turnbridge Court #302 

Brunswick, OH 44212

Plaintiff,

v.

ULTA SALON, COSMETICS & 

FRAGRANCE, INC.

Corporation Service Company 

50 W. Broad Street Suite 1330 

Columbus, OH 43215

Case No.: 

Judge:

CLASS ACTION COMPLAINT - 

MONETARY, DECLARATORY, AND

INJUNCTIVE RELIEF UNDER THE

CONSUMER SALES PRACTICES

ACT

(COPY MUST BE SENT TO A TTORNEY 

GENERAL)

Defendant.

Now comes Plaintiff Zachary van Brakle, (“Van Brakle”), by and through the 

undersigned counsel, on behalf of himself and all others similarly situated, and files this Class 

Action Complaint against Defendant Ulta Salon, Cosmetics & Fragrance, Inc. (“Ulta”), averring 

and alleging as follows:

SUMMARY OF CASE

1. Ulta advertises on its website, and at in-store locations, that if a customer pays over 

certain amounts of money on certain types of products during certain time periods, that 

customer receives a “free” gift from Ulta. On June 10, 2017, Van Brakle made such a 

purchase for personal and family use, buying a $32.00 product called Coola Classic Face 

SPF30 Cucumber sunblock. He was promised a “free” gift from Ulta for making the 

purchase. When he checked out with his “free” gift, he was charged for the “free” gift. 

Ulta is engaged in a pattern and practice in its in-store locations, using its sales system, in
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charging its customers for items that it advertises as “free” and “free gift[s].” This act not 

only constitutes a breach of the purchase agreement, which included a promise that the 

gift would be free, but it also constitutes a clear-cut violation of the Consumer Sales 

Practices Act (“CSPA”), specifically the regulation found in OAC 109:4-3-04, which 

prohibits use of the word “free,” or similar words, in advertising unless the “free” product 

or item is actually free. Ulta is engaged in a pattern and practice of systematically 

deceiving its customers, breaching its sale agreements, and violating Ohio consumers’ 

right to the truth about the transactions they enter into with Ulta. It is believed this 

problem has been encountered by hundreds or thousands of Ohioans who shop at Ulta 

and purchase such products. They are forced to pay for such “free gifts.”

2. Van Brakle, on behalf of himself and all present, past, and future members of the 

proposed class herein, prays that this Court will refund to all affected customers the 

amounts charged for the “free gift” in-store, and further issue declaratory judgment under 

the CSPA that Ulta’s conduct of advertising an item as “free,” but then charging for it, is 

a deceptive act or practice under the CSPA. Moreover, Van Brakle seeks a permanent 

injunction forever prohibiting Ulta from ever again advertising items or services as “free” 

or “free gifts” when they are in fact charging any amount of money for those products or 

services. Pursuant to the CSPA, Van Brakle seeks damages, declaratory and injunctive 

relief, as well as costs of this action, including reasonable attorney fees.

3. The Class, as used herein, is defined as:

a. Any customer of Ulta who, in the State of Ohio, was charged $0.01 or more for a 

good or service that was, under the conditions purchased, advertised by Ulta as
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“free,” or for which Ulta used a word similar to “free,” such as “gift,” as outlined 

in OAC 109:4-3-04.

JURISDICTION AND VENUE

4. Plaintiff Van Brakle is a consumer, as that term is defined in R.C. 1345.01, and a 

customer of Ulta, as he purchased goods from Ulta primarily for family, personal, or 

household uses.

5. Van Brakle is a resident of the State of Ohio, County of Medina.

6. Defendant Ulta is a foreign corporation incorporated under the laws of the State of 

Delaware and is headquartered in the State of Illinois.

7. Ulta operates and/or owns many retail locations in Ohio, including no fewer than twelve 

locations within fifty miles of Cleveland, Ohio.

8. Ulta engages in hundreds of thousands, or even millions, of transactions with many 

thousands of customers in the State of Ohio, including the specific transaction with Van 

Brakle. The transaction in this case took place in Strongsville, Ohio.

9. Ulta is a supplier as that term is defined in R.C. 1345.01, because it sells and offers for 

sale goods and services, including the goods sold to Van Brakle, that are purchased by 

consumers like Van Brakle for personal, family, or household uses.

10. The amount in controversy is likely to exceed $25,000, but is believed to be less than 

$5,000,000.

FACTS COMMON TO ALL COUNTS

11. On or around June 10, 2017, Van Brakle went to Ulta’s 16640 Royalton Road, 

Strongsville, Ohio location, Store 274, and purchased a 1.7oz bottle of Coola Classic 

Face SPF30 Cucumber sunscreen.
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12. Both online, as well as in store, Ulta advertised in writing that the purchase Van Brakle 

made, on the date he made it, entitled him to a “free” item or “free” gift. Specifically, 

Ulta advertised in writing that a purchase of $20 or more of certain sunscreen products 

would come with a “free” gift or item.

13. An employee and agent of Ulta informed Van Brakle orally, before he finalized the 

purchase, that he was entitled to an additional “free” item or “free” product, which 

happened to be a Coola Mineral Sunscreen.

14. Despite the representation online, in-store, and orally that the additional item would be 

“free,” after checking out and making payment to Ulta, Van Brakle later reviewed his 

receipt and discovered that he was charged for the “free” item. A true and accurate 

picture of the receipt is attached hereto as Exhibit 1, and shows a $0.01 charge for the 

free item that is never discounted nor taken out of the price for the purchased item.

15. Upon information and belief, this occurs to every single person who is a customer of Ulta 

and is told that they are receiving a “free” item from an in-store Ulta location.

16. The representation that the extra item was “free” or that purchase of $20 or more of 

sunscreen products, like that purchased by Van Brakle, would come with a “free” item 

was false and was false at the time it was made.

17. Ulta, by its written offer, promises, and oral representations before the transaction and 

during the transaction, creates a unilateral contract with its customers that if the 

customers spend a certain amount of money for a certain type of product, then Ulta will 

give an additional item for free to the customer.

18. Ulta made such an offer and unilateral contract to Van Brakle, specifically that if he had 

spent over $20 on sunscreen products, then he would receive a free gift.
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19. Van Brakle, and all Class members, fully performed that contract, and engaged in 

conduct that accepted the offer made.

20. Ulta then breached the contract by charging money to Van Brakle and all Class members 

for the free gift, thus breaching the offer and contract of a free gift.

21. Ulta is aware of its conduct, and knows that it is charging money for a free gift and 

product.

22. As a direct and proximate result of this conduct, Van Brakle and all Class members have 

been damaged in the amount that they were charged, or paid, for the gift that was said to 

be free.

COUNT I - VIOLATIONS OF THE CSPA, R.C. 1345.01 et sea.

23. Plaintiff incorporates the foregoing allegations as if fully re-stated herein.

24. Van Brakle is a “consumer” as that term is defined in R.C. 1345.01 because he purchased 

goods from Ulta primarily for personal, family, or household purposes.

25. Ulta is a “supplier” as that term is defined in R.C. 1345.01 because it sells, offers for sale, 

and engages in transactions with consumers like Van Brakle for goods and services such 

as those purchased by Van Brakle.

26. The transaction between the parties was a “consumer transaction” because it involved the 

sale of goods or services intended for personal, family, or household purposes.

27. The same is true for all purchases involving free gifts: they are consumer transactions, 

and the gifts are primarily used and intended for personal, family, and household 

purposes.

28. Ulta has engaged in and continues to engage in conduct that is deceptive, unfair, and/or 

unconscionable under the CSPA, as outlined in R.C. 1345.09(B), R.C. 1345.02, and OAC
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109:4-3-01 et seq., as well as holdings of cases published in the Public Inspection File 

prior to the date of Ulta’s conduct.

29. According to OAC 109:4-3-04, “It shall be a deceptive act or practice in connection with 

a consumer transaction for a supplier to use the word ‘free’ or other words of similar 

import or meaning, except in conformity with this rule.”

30. Within OAC 109:4-3-04, it states that other words used that also mean “free” include 

“gift.” OAC 109:4-3-04(B).

31. Merriam-Webster’s online dictionary defines “Free” as “not costing or charging 

anything.” (Merriam-Webster Online Dictionary, available at https://www.merriam- 

webster.com/dictionary/free, accessed June 14, 2017).

32. Merriam-Webster’s online dictionary also defines “gift” similarly to the word “free,” as 

“something voluntarily transferred by one person to another without compensation.” 

(Merriam-Webster Online Dictionary, available at https://www.merriam- 

webster.com/dictionary/gift, accessed June 14, 2017).

33. Ulta uses the terms “free” and “gift” in its written and oral advertisements and 

representations to customers, including Van Brakle. For example, Ulta represents and 

advertises that when a customer buys certain products, the customer gets a “Special Free 

Gift with Purchase!” There is no limiting or explanatory language used for the term 

“Free Gift.”

34. Ulta then proceeds to charge for the “Free Gift” and charged Van Brakle as noted on his 

receipt, above and beyond the ordinary retail value and cost of the item purchased in 

order to obtain the “Free Gift.”

35. Ulta violates the “Free” Rule in OAC 109:4-3-04 by engaging in the following conduct:
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a. Charging and assessing a charge for the item that is said to be “free,” thus making 

it not “free,” at all;

b. Charging more than the regular price of the item purchased to obtain the “free” 

time. Instead of the regular price, customers must pay additional money on top of 

the regular price for the item plus its “free” counterpart;

c. Otherwise issuing the words “free” and/or “gift” in a manner which is inconsistent 

with that administrative code section and is otherwise misleading.

36. Ulta’s conduct is knowing—Ulta knows from its sales data and receipts and income that 

it is charging for items said to be free, and it knows that it is offering those items for free 

but charging for it in its system.

37. Ulta also knowingly breaches its contract with its customers by knowingly and 

intentionally charging for the free item. Such conduct, knowingly breaching a contract, is 

an unfair, deceptive, and/or unconscionable act under the CSPA as outlined in the 

holding from multiple cases published in the Public Inspection File before the conduct 

alleged herein occurred, including, but not limited to, Lucia v. West Hills Auto and Truck 

Center, Inc., PIF # 10002370 (Hamilton C.P. Ct.) (in PIF since Aug. 22, 2005); see also 

Beckwith v. Sovereign Bank, PIF # 10003031 (Cuyahoga C.P. Ct.) (in PIF since Oct. 15, 

2012) and Lump v. Best Door and Window, Inc., PIF # 10002078 (3d. Dist. Ct. App.) (in 

PIF since Apr. 30, 2002).

38. As a direct and proximate result of this conduct, Van Brakle and all others were damaged 

in the amount that they were charged above the ordinary retail price of the item 

purchased, and/or the amount that they paid or were charged for the “free” gift or item, 

which is believed to be at least $0.01 per member of the class.
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39. Ulta engages in this conduct not only knowingly, but also intentionally, with the purpose 

of receiving a profit to which it is not entitled and with actual malice.

40. This conduct is ongoing in nature, and severely harms consumer trust and confidence in 

retail establishments such as Ulta. It also violates a statutory right of consumers to not be 

deceived or treated unfairly by a company when buying goods or services, and Ulta is 

substantially likely to continue to engage in this conduct in the future, causing severe 

non-economic harm to consumers as a whole, requiring an injunction against its 

continued use of the word “free” in advertising, or injunction forcing them to correct their 

sale system software so that “free” items are not charged to consumers in any amount of 

money.

41. Upon information and belief, the sale/cashier software system used by Ulta in all retail 

locations automatically charges the customers/consumer $0.01 for any “free gift,” “gift,” 

or “free” item, and identification of the same would be easy to analyze based on charges 

of $0.01 assessed by Ulta, as Ulta does not ordinarily sell any products costing $0.01.

42. All conduct alleged herein to have occurred to Van Brakle, and all remedies, rights, and 

liabilities of Ulta, are all typical and in common with the conduct suffered by the Class as 

defined herein.

CLASS TREATMENT AND ALLEGATIONS

43. The Class is defined as, and believed to be:

a. Any and all individuals charged at least $0.01 by an Ulta retail location within the 

State of Ohio where such charge was for an item stated, offered, offered in lieu of, 

intended, and/or advertised by Ulta as a “free gift,” “gift” or “free” item.
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NUMEROSITY

44. Each Class member has been damaged in a real amount, but many are unaware due to the 

small nature of the amount charged to each Class member. Furthermore, injunctive relief 

is appropriate and could be sought by every Class member. As such, various cases would 

subject consumers and Ulta to the possibility of inconsistent outcomes in different courts, 

conflicting or contradictory injunctions and declarations, and individual actions are 

impracticable.

45. There are believed to be thousands of Ulta customers who were charged for allegedly free 

items every year during multiple and repeated sales promotions.

46. Joinder is nearly impossible with this potential number of Class members, and it is 

certainly impractical.

47. When considering the potential size of the Class over a number of years, the potential 

members become much larger in number.

COMMONALITY AND TYPICALITY

48. Each Class member has been damaged, and is entitled to relief, by the same conduct and 

in the same way: Ulta’s charging them for an item that was promised, stated, advertised 

or otherwise said to be “free” or a “gift.”

49. There are common questions of fact and law that predominate across the Class, including: 

(1) whether Ulta charged for free, gift, or free gift items; (2) whether Ulta advertised 

products to come with a free gift or other such free item; (3) whether Ulta breached its 

contract with its customers; (4) whether Ulta’s advertisements are deceptive, unfair, 

and/or unconscionable under the Ohio Consumer Sales Practices Act; (5) whether Class 

members are entitled to injunctive relief sought; (7) whether Class members have
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sustained damages; and (8) what the proper measure of Class member damages would be, 

among others.

50. The terms of Ulta’s advertisements, offers, and the charges assessed are identical among 

all customers.

51. The Ohio CSPA would provide the same remedies and identical rights to the Class 

members.

52. Because Ulta’s conduct is uniform across its stores in Ohio, there are issues that are 

common across the Class. The common questions of fact and law will have common 

answers throughout the Class.

53. For these same reasons, the defenses will be common across the Class.

54. The Plaintiff has the same claims and rights as the Class members, and those claims are 

typical of the Class.

55. Common proof of the advertisements, offers, their terms, their breach, and Ulta’s pattern 

and practice of charging for items advertised and promised to be free or gifts or free gifts 

are applicable to the Plaintiff and the Class.

ADEQUACY

56. Plaintiff is intelligent, in a stable environment, and has time to litigate this matter, 

understands the claims, is able to represent the interests of the Class, and his interest are 

aligned with that of the Class. The interest of the Plaintiff is not antagonistic to the Class.

57. The Plaintiff is a part of the Class, having purchased an item from Ulta that was 

advertised, promised, and offered to come with a “free gift,” and having been charged for 

the same “free gift,” and made such purchase primarily for personal, family, or household
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purposes. Therefore, Plaintiff possesses the same interest and suffered the same injury as 

Class members.

58. Plaintiff has chosen attorneys who are experienced in Ohio’s consumer laws, class 

actions, complex litigation, and related claims. Myers Law, LLC and attorney Dan Myers 

has handled complex civil litigation and consumer matters in Ohio. Dan Myers was 

approved as class co-counsel in the nation-wide class action Brandewie v. Wal-Mart 

Stores, Inc. by Judge Gwin of the Northern District of Ohio. Dan Myers regularly teaches 

CLEs for other attorneys on issues including consumer law matters, regularly guest 

lectures on advertising ethics and consumer law matters in college business/management 

courses, and is referred matters from firms, large and small, across the State of Ohio and 

from outside the state of Ohio, due to his success, knowledge, and experience in 

consumer matters such as this. Counsel and the Class representative will adequately and 

diligently pursue the interests of the Class.

PREDOMINANCE

59. Issues subject to generalized proof and applicable to the Class as a whole predominate 

over issues that are subject to only individualized proof.

60. The common questions of law and fact described above are the most significant questions 

for the class action, the resolution of which will resolve the claims other than calculated 

damages for each Class member.

61. Damages for Class members will be easily calculated through formulas, i.e., adding all 

amounts charged on receipts from Ohio retail locations for allegedly free items. It is 

believed that this amount always appears as a charge of $0.01, or otherwise will have 

“GWP,” meaning “gift with purchase,” in the name. In either situation, the damages
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could be calculated by adding all such charges from all Ohio retail locations over the two 

years prior to the filing of this lawsuit.

62. Ulta does not sell any goods or products, other than its “free gifts” or “free” items or 

“gifts,” in the amount of $0.01.

63. There are no individualized inquiries required for the claims or defenses.

SUPERIORITY

64. A class action is the superior method of resolving this dispute.

65. Plaintiff alleges a single course of wrongful conduct by Ulta, which gives rise the claims 

herein raised, making this case particularly well-suited to class certification.

66. There are no individual inquiries required of Class members under the CSPA claims.

67. Ulta’s sales systems provide an efficient way to obtain information on transactions at one 

time in one place, meaning Class treatment could significantly reduce the discovery costs 

to all parties.

68. Given the low amount of the wrongful charge to any individual customer, it is not likely 

nor feasible to obtain relief within the traditional framework of a multiplicity of small 

individual suits for damages which may give rise to competing and conflicting liabilities 

and judgments. A Class member is unlikely to pursue, or obtain an attorney to pursue, a 

claim where the Class member would obtain damages of $0.01 or $200 (maximum 

statutory damage under the CSPA for such a claim). Therefore, aggrieved persons will be 

without any effective redress unless they may employ the class-action device.

69. Given the unlikelihood that many injured Class members will discover, let alone attempt 

to vindicate their claims, class action is a superior method of resolving the claims.
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70. No other class actions of this nature are pending against this Defendant in Ohio to

Plaintiff’s knowledge.

71. There are no parallel pending individual actions to Plaintiff’s knowledge.

WHEREFORE, Plaintiff Van Brakle, on behalf of himself and all others similarly situated, 

hereby request the following relief from this Court:

a. An order certifying the damage/injunctive Class, and appointing Plaintiff and 

his counsel Daniel J. Myers, Esq. to represent the proposed Class;

b. Judgment in favor of the Plaintiff and the proposed Class, against Ulta, in an 

amount of the actual damages;

c. In relation to the Plaintiff and Class, judgment in their favor including 

injunctive relief, declaratory relief, and all remedies available to them under 

R.C. 1345.09;

d. An order awarding to Plaintiff all reasonable attorneys’ fees and costs of suit;

e. Pre-judgment and post-judgment interest; and

f. Such other and further relief as the Court deems just and proper.

Respectfully Submitted,

/s/Daniel J. Myers_ _ _ _ _ _ _

Daniel J. Myers (0087909)

Samantha A. Vajskop (0087837)

Myers Law, LLC

600 East Granger Road, 2nd Floor

Cleveland, OH 44131

P: 216-236-8202

F: 216-674-1696

E: SVajskop@MyersLawLLC.com 

DMyers@MyersLawLLC .com 

Proposed Class Counsel 

Attorneys for Plaintiff
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EXHIBIT 1
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STRONGSVILLE 

16640 Royal ton Road 

Strongsville, OH 44136 

440-238-0371

TRANS~8538 DATE"6/10/17“ TIME'I'^TpM

STORE 274 REG 5 CASHIER Victoria

ITEM _ _ _ REG PRICE EXT PRICE

C00LA CLASSIC FACE SPF30 CUCUMBER 1.70Z 

853319002001 32.00 32.00 

COOI A MINRL SNCRN FCE SPF30 UNSC.85 GWP 

86/ /,'0005397 0.01 0.01

32.01

2.56

2.56

34.57

34.57

***********x2495 *

Auth #: 130458 

Transaction Type: Sale 

Entry Method: Dipped 

Auth Time: 4:20 PM 

Trace Number: 85380501

SUBTOTAL

TAX 8.0000%

I AX TOTAL 

TOTAL

DEBIT CARD -

CHANGE 0.00

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX**********
ULTAMATE REWARDS

MEMBER MEMBER NUMBER: 2919039022748

BASE POINTS EARNED 32 

CURRENT POINTS BALANCE 71 

REDEEMABLE POINTS 0

POINTS EXPIRING 6/3U/2017 0

******************************************** 

WIN A $500 GIFT CARD

GO ONLTNE AND SHARE YOUR THOUGHTS ABOUT 

ULTA.

EACH MONTH ONE SURVEY WILL BE RANDOMLY 

SELECTED TO WIN A, $500 ULTA GIFT CARD.

SEE WEBSITE FOR RULES „ 

HTTP://SURVEY.ULTA.COM

d910274058538171619d

SOLD ITEM COUNT - 2

PLEASE RETAIN RECEIPT FOR RE[URNS 

CHECK US OUT ON-LINE AT 

WWW.ULTA.COM

GIFT CARDS- PERFECT FOR ALL OCCASIONS 

REDEEMABLE AT ULTA STORES AND ON-LINE

GUEST COPY
Electronically Filed 07/05/2017 13:30 / / CV 17 882631 / Confirmation Nbr. 1110223 / CLJSZ


